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.Association of Commutzr Rail Emp;o>-ees 
Dix-ision 1 
120 Lexington .A\-enue. Suite 215 
h-ev- k'ork. \>- l I? ! -5 

.Attn: -2nthon>' Bottalico 
Esecuti~-e Director 

Re: -Association of Commuter Raii Employees 
lletro-Torth Railroad Ticket Issuing llachine P r o g m  
Our File so. 112 1 

Dear l l r .  Bottalico: 

.At \-our request: u-e have re\-ien-ed lletro-Xorth Railroad's ( "lletro-Xcrth") 
implementation of the Ticket Issuing hlachne i"TL\,l") program b>. outfitting conductors ii.ith 
hand-held d e ~ i c e s  1s.hich print tickets and store fare data. The hand-held del-ice that l l z t r ~ - ~ o r r k  

. . 
has selected. the Lntermec CS3 portable computer ("Lntermec compute: I. ~t i l izes  BluetoothE 
Cellular Properties. and iT7iFi3 capabilities-radio technologies l ~ h i c h  generate. use: aEd radii:? 
radlo frequencies. Due to the concerns of-Association of Commuter Rail Employees I ".ACRE" 
union members. Holm & O'Hara LLP (:"H&O"j has revierved legal precedents related to 
exposure to radio frequencies. Based upon scientific er-idence known to date a ~ d  legal 
precedents. i\-e do not belier-e the program can be challensed and or a refi~sal to n.ork 1s-ith :I-.? 
?el-ice can be defended. 

Backzro~nd of Radio Frequencl. and Federal Communicar~ons Cornrn;ssion Reeula:~or, 

The radio LX-aves that make rvireless communications poss:ble also prodx2e 
electromagnetic energ?. fields ("ESIF") and heat that can change or damage tissus under c=rta:n 
circumstances. . ln~ennae used for \\-ireless cornmumcation emi: rsdio f?equsnc?- ("RF" I tr?=;gy. 
a form of radiation. RF radiatior. 1s not radioactil-et like stronger forms afradlation such as 1- 
ra\-s or gamma ra\.s. and does not undergo the process of ionizatian. in is-hich eleztrons ars 
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3 .  stripped from a t o m  and molecules. This :onization process :an p r o d ~ e  ~ o i s c ~ . a r  :'?.zc;ss - 
lead to damags :n biological r i s s~e .  especia:l~. Dx.A. 

RF radiation is lo\\--freyueccj-. nor,-ionizing electrorragn~tic radiztiar,. sir.?i:ar ta \-:sibis 
lisht. infrared l igh~. and rn!croYbs-a\-2s. IT-ireless telephone har,dsets pr~d?i ;?  lc...\--!s\-=l RF sr.er-2;- - - 
O ~ h e r  common sources of RF emissior,~ include radio and relex-islor! anIe:,n,a=. i o ~ ~ ? ~ t e r j  31?d 
radar. 

The o n l ~ .  laox\-n risk posed b\. non-ionizing radiation is :hs abilit?. to rapidll- hsat 
biological tissue. This process is the same as that utilized b). micro\\-a\-? 01.ens. W on:). poss3 2 

danger to rapidl?. heating human tissue at lex-els of h g h  exposure. TO XI-'mch :he s>-es and res:es 
are particuiar!. \-ulnerable because of their inabilitj- to d i f i s e  neat. 

The Federal Communications Commission ("FCC":) regulates limits for safe expos~r s  :c 
W energ).. In .-4uust 1996, the FCC adopted a ne\\-: lo\\-er standard' to minimize the thsnr,2: 
exposure ofn-ireless &\-ices based on the "Specific -4bsorption Rate" i"S-R" I.  n-hich is a 
measure of the amount of RF snergj. absorbed b:. the bod\- n-hen using communication de\-icss. 
S-UX is expressed as energ\- flo\\- igo~verj  per unit of mass in umts of\\-atts psr kilogram 
("I\- kg":). h the United States. the FCC requires commimication and other n-ireless cis\-ices. 
including ths Intermec computer, to comply \x-ith a maximum S.U? of 1.6 If7 kg. Therefore. an!. 
such dex-ice at or belo7,~- this S.lR 121-el is a "sati" de\-ice: as measured b!.  his standard. 

-4s listed in the L~termec CS3  Compliance Insert: referencing the configurat:on selsctsd 
bj-  l l e t r ~ - ~ o r t h  Railroad for bod\- n-om operation. the hghest S-4R \-alue for t h ~  llodel C S 3 .  as 
tested b:. Compliance Certification Sen-ices: Lnc. ("CCS"): a FCC-appro\-ed testing laboratorj-. :s 
13.520 11- kg. - This \.slue is considerabl:. less than the 1.61i- kg S - R  limited established b;: :he 
FCC and therefore mests the FCC RF exposure guidelines. 

Ln 19E5. aftsr seeiung consensus among participating experts and after pltblic notice arJ 
comment. the FCC adopted &idclines for human exposure to RF radiation from FCC-reguiatej 
transmitters and facilities. The zuidelines lvere required b>- the Sationai En\.ironmental Polic;. 
-1ct I"'SEP-4"): 42 L.S.C.  3 s  132i  er seq.: and the Council on En\-ironmental Qualit!' ("CEQ" 
regulations promulgated thereunder, see 40 C.F.R. $ 2  15110.1 et seq. LI promulgating its miej. 
the FCC adopred the pidelines issued in 1982 b). the -American rational Standards Lns~itute 
(".L\SI"): a recognized standard-setting organization. See Biological Ec?cts of Radiofres;len=.. 
Radiation. 100 F.C.C.2d 513 (1985 1. 

The ssposure limits in the .kySI standard n-ere den\-ed from 1i-ork dons b!- the Uni:sd 
States Sax->- and the hstitute of Electric and Electronics Engineers I"1EEE.I') before 196111. For 
this reason. :he standard is based primarilg on thermal effects oimicro~.x-21-2 rech~olog\-.  XKSI 
revie\{-ed :he standard e\.er>- fi\-e >-ears and either cocfimed or rsx-ised it. The : 9S2 guillslicss 
:.\-ere the iirsr maior changss made since the original s~andard i s s ~ e d  i: 1966 Dce 10 dijsensio:: 
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and liabilitl- concsrm. IT: So\.ember 1992: AIKSI deferred to ratiried thc IEEE ' s  mar? 
restricti\-e hsalth standard for RF exposure- estab!ished in 199; since ~? ,e  IEEE is a lars=r 
in~cmationai organizatron. 

The ne\\- -ASS1 s~andard prompted the FCC to propos? zpdatir;: 1:s e s i s t i n ~  guidel!r.es. 
Sse Guidelines for EL-aluatino tho En\-ironmental Effec~s ofRadiokequenc\ Rajiation. 5 FCC 
Rcd 2849 (1 993 j. In the 1993 proposal that was sent out for norice and corr?nent. rhe FCC r.o:sd 
that the 1952 AA\-SI s ta~dard  n-as less restnctix-e than two other standards: thoje issued b>- ths 
congressionall\- chartered Sational Council on Radiation Protection and \Ieasurernents 
r"SCRP''), and those proposed by the International Radiation Protection .Association. During ths 
cornlent  period, the FCC received submissions from: among olhers. :he En\-ironmental 
Protection -4genc:- YEP-A"). the Food and Drug .r\dministration i"FD-A'.,i. the Occupatiorlai 
Sality and Health .Administration I:''OSH-\")? and the Sational Institute for Occ;1?ationa! Safer!. 
and Health /"SIOSH"). Ultimately. the FCC adopted guidelines that combined the XCRP 
standard n-ith t l x  .ASS1 standard (the "Guidelines",. 

Ssvsral partlss riled petitions for reconsideration of the FCC's Guidzllnes. Somz sought 
sligh~ly stricter standards: and othcrs sought to persuade the FCC to adopt the more restric~ivs 
.ASS1 standard \\.holesale. The FCC ultimately declined to adopt an unmodified ..\IS1 standard 
or to tighten its o n n  guidelines: except in minor respects. lf'hile the FCC Lvas considering the 
proposed gidelines. Congress passed the Telecommunications -Act of ! 396. Pub. L .  S o .  191- 
104, 119 Stat. 56 (thz ".Actv ) .  

Current1~-. the FCC and the Food and Drug -4dminis~ration ("FD-A") participate in the 
11-orld Health Organization's r:"LfHO'-" ,I International E l E  Projsct, :\.hich seeks io coordinats 
and compile all information relating to the possible health risks associated \\-ith EMF. The 
International EhIF Project began a multinational epidemiological stud:. called ISTERPHOSE :,J 
determine if mobile phone use is associated with increased head and neck cancers. The report is 
scheduled to release final results in 201 1. Please remember that cell phones ha\-= higher S.\R 
lex-els than the htermec computer. 

On October 3. 2'308: the ISTEFG'HO\T study released an update ofcurrznt s~udies. Lr. 
most of their studies, the Odds Ratio of a subject with a tumor ha\-ing el-er used a mobile phons 
u-as less than 1: indicating that mobilc phone use did not increase the risk of del-sloping a tumor. 
Holi-el-er, some of the studies did seem to indicate an increased risk for glioma tumors or, ths 
side of the head \\-here a cell phone lvas most cornmonl:. held after [en or more \-ears of use. The 
IYTERPHOSE stud:-: ho~x-e\-er, indicates that it is not clear frorr. thess rssults if there is a causal 
relationship bens.esn cell phone use and tumors. The measuremsnt oic211 phone usage is based 
on the subjects' recollection and diffsrences in the reported use bet..\-eer subjects ma?. impzct rh? 
results. 
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Legal Challenzes to :h: FCC Gdidelines 

Ln ZrjC~0. petitloners in the case ofCeliu!ar Phone Taskforce 1.. FCC 2:airn~d thar FCC 
guidelines n-ere arbitrar>- and capricious bezause the>- failed to a;;ox.r T;?: r.on-?ksrmal effects of - 
RF radiation. Cellular Phone Taskforce v .  FCC. 2135 F.3d SZ {'Zd Clr 2l:lC1-:' 1 .  X-~,?i~:e\-tr, in bas i r ,~  
its guidel i~ss  on a combination of th: .ASS1 and the XCRP standards. :he FCC j l ~ t ~ d  1h2t: 

iThe: guidelines are based on recommendations of ezpsn orgar,izations and 
Federal agencies \vith responsibilities for health and safet;:. It -.i-olld be 
impracticable for us to independently ex-aluate the significance 3; srtidies 
purporting to shon- biologica! effects, determine if such sffects ca~st i tute  a 
s a f q  hazard: and then adopt stricter standards than thoss ad\-ozated by 
federal health and safetb- asencies. T h s  is especially true for suzh 
controx-ersial issuss as non-thermal effects and 11-hether certain irdix-iduals 
might be "h>persensitii-2'' or "electrosensitii-e." 

The Second Circuit held that after examining the e\-idence: :he FCC Ivas justified in 
continuing to r e l ~ .  or, the -kKSI and SCRP standards absent ne\v evidence indicating rhat the 
fundamental scientific understanding ~ n d e r i ~ i n g  the and SCRP standards n-as no langer 
\-alid. -411 of the expert agencies consulted [Yere axvare of the FCC's reliance on the .LYSI and 
S C R P  standards; each had been advised of such s\-idence of non-thermal health effects as ma>- 
ha\-? existed and still found the FCC's approach to be satisfactor>.. .At most: thc nen-11.- submitted 
e\-idence established thar the existence ofnon-thermal effecrs \\-as "con:ro\-srsial." and tnar room 
For disagreement exists among experts in the field. 

Furthermore, the Second Circuit held that the FCC satisfied itself that there was a 
mechanism in place for accommodating changes in scientific knon-ledse. Both rhs XKSI and :he 
S C R P  had "committees that are xvorlung on re\-isions of their respecti\-e esposlu-e guidelires." 
and that "ongoing research in a number of areas may ultimately result in changss in the 
fundamental understandings upon n-hich [the -kYSI] and the TCRP 'standards: are based." anc 
that it n-ould "consider amending [its] rules at an>- appropriate time if these r e u p s  conclude rhir 
such action is desirable.'' Because the nen. evidence consisted of publicl>. availzbie scisntific 
papers, the FCC could reasonabl?. expect it to be considered b ~ -  the _A_\;SI and the TCRP stand:ng 
committees that were working oc rex-ising their standards. 

.As for the Petitioners' criticism of the FCC for not adop:ins :he sCRP's 
recommendations for stricter standards in sirnations of exposure to  dser, moduia:ed sxtrerne::: 
lo\\- fi-equenc>- i'"ELFV) carr>ing xx-ax-es,' the Second Circuir held rhat i r  isas 33: arbi::ar>- and 
capricious for the FCC to reject the SCRP recom~endat ion.  The scisr,:i?z da:a u ere 
inconc1usi~-e on the dangers presented b ~ .  such radiation, and :bus did r.31 1nar;dats a 
determination differsnt from thar reached by the FCC.- 

. . The YCRP 2 2  r s :or raes i - i  thar C?e :sgsl-: zntsrla :r s.i:i: s:x-l.;.,-r,i :e :n- 5 3 x 2  f ~ r  o::u?arior.r! - .  
ewpssur;.s 3s Ior 3: gsnerzl ~c.pc!at?o- L? oi&r to ~ror . id2  rjr an adl:rloza! zaf~y: mirgiz - - 
.A Tks YCRP ::ss!r̂  had :on:iuj.-? rhar ez csis::n:e 05 r"oi:iarioa e:~s::s .-;.-as ,r.:l;.z: LIo:e~.\.er. t?: EP;\ 

. . . - 
:L.az :;.:ap-~.:~;j~d cA2: '.-.>:.-:: 57-5:ej :pn::n:-: :o 5: r;;l.:lj;?ez 3:s:r:brAg b19:3::3: .. ::jzon~ei 1: zsr.-::r.enAa. L!-F- 
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The Second Circuii concluded that rhc ar,oi;menr that :h= FCC s50;iid crsats g i - sax  sof2i:. 
margins in its guide!ines to account for uncertain data is a policl- quesaan. not z Isgal ocs. 

, ,  - 
FCC's policy conciusion \\.as no: irrational, arbitran- nor ca.s?c:~us ana rn? b=cocd Circuir 
dxlin2d LO disturb ir. 

Thc Petitioners also faulted the FCC for ( 1 ,  adopting a m.0-tiered \ P E  I21.e: s>.srem 
a!lon.ing for higher esposure ir, "occupational controlled" situations than in "general 
population uncontrolled" situations despite expressions of concern with these defi:l!:ions 5.: 
EP-A. sIOSH and OSH-A: and ( 2 )  refusing to adopt .L\-SI's r2comrnenda:ions or. i nd~ced  and 
contact currenrs. The S x o n d  Circuit disag-eed.' 

In addition to a r g i n g  that the SIaximum Permitted Exposure r "\IPE") is\-els do net 
account for non-thermal sffects, petitioners also argued that the SIPE ie\-sls \x-srz arbitrar~. and 
~apricious but the Second Circuit held that these \\-ert ma\-ailins a r  buments. 

h the case of ESfR Sen\-ork v. FCC, non-thermal RF radiation is\-e!s cmitted konl 
facilities for radio. TI* .  and cell phone communications: and cell phones rh?msel\-2s. ii.ers again 
at issue for possibl~. having ad\-erse health effects. E l l R  Xem-ork v. FCC, 39 i F.  3d 269 (D.C. 
Cir. 2001). ElfR Teni.ork filed a petition asking the FCC to initiate an inquir). on the ne?c ro 
re\-ise the reguiations to address non-thermal effects. The DC Circuit hcld thar the FCC properl) 
credited outside experts and that there \\-as no orher comparable group of experts \i-irh \\hich yo 
consult. 

Legal Concerns and Establishnz a Causal Link 

It has been holx-n for man>. >.ears that exposure to nish Is\-els (sf W radiatior: can be 
harmful because it can heat biological tissues rapidl>-. Ho\\-e\.er. it is not i;noi\.n \i-'nether non- 
ionizing lon--frequent\- RF radiation from \x.ireless devices is associated n-ith cancer risk. U-:zr 
is knox\-n is that t'here are conflicting data on the effects of the : ~ p e  of radiation emitted f r o n  
cellular phones. and lack of data on their long-term effects. 

-* "- mo5ulare2 RF raziatlcn. rhe eII?;iS ~nfomarlor.  :s no: )-e: sur:::iecr re 5s ;se? 2s z 'P is :~  for e s p ~ x s  :r:r:r-z :: 
- .  - .  

~rors:: :hr yj!:: 2 g a : ~ ~ :  a21 erse hcman healrl-. :ffe:rs." .LsSI 5a.j :;k;--i:ss IQ~L:~  -'..; "r,s r-::aj;s j-.-c7--1: .I. L A -  --.: -;-- - - - .  . . 
?:i:st i?d::a;ir,z :ha: . XO~L!~ :~DZ-S?~CI~ : :  -d:s?ase-r?!a:~L :oni::io:s. 2: s..-os.xs ir ~ 2 . .  5s rr.sar.:r.~f~l::.. re.z:-2 r-. 
k ~ r r a n  5-a:+" 

.. . 
;!is FCC fccilnd ka! ap~;>-ing :hz g?czra:-popclanor, . i X : S  :o 311 <::-ar!cLs "-.I. ?:!3 : z2c , ss  ~ : _ ~ ~ i i f i ; d ~ :  23- 

. . -  .. -. 
7inxcsjsar:. S:L~~OIT;; a d  recb-vcal b;;-dens for wh:h adeq.ia12 jlisn:::ar:zz ta nor 'Pss;. ;;.r:jtr,:~2. : r s  FCC 

- ,  3 .  - -  - . s:s:fsj ir.sreai :o zl3nry r x  difierentiazos betivcen occnFanaiia; 2x2 zsrcrzl p ~ > ~ : s : ~ e r ,  :ir:;rrj:a>:si. .I :m 
. > 

-=,--a- . I  .,>,,,r :o ;r~a~:sd :o~rs:r :~LT~E!S. rhe FCC :oncluied 5iar " ' x c a ~ s s  or^ thz ~ 3 2 y  -oss;cis r ~ s s  . . zn t  :ocC,-ua:~aci 
n-- ncra!li: ,,D.3-y- -;>- ,-;.,.. -. -L .>  ...- L cc x a r  a ~ a f i s r ~ n e r . "  :I lvodd 5 s  ~ ~ ~ : a : z : z ' 5 k  TJ 5er-szsrz:s :cz~pliaz:s Hc-.:.??. 2:. 

.. , FCC . ' r r :oges3  :ks d?~iriS:li?: for :irsts ;a bs z20p:ed k :::e IZIX~S. a22 ~ r : 2 r ~ s s ?  ro  .'rr.oni:or 15s :ss:ss 
- .- - . . 

rair -2 a x ;  rsl-is:: 15s  isscs" zs rneas;lrig i ~ : h ~ i o ~ ~  -. irnzror--5 A 1:s Se:xA C:r:;i: e : ?  rkar r t s  FCC r:~:::: 
3 :za~~z:d :OE;:~SIOL 10 2 i:?-i:;,-111~ pr23l=rr, a;..? ,.ias ro: arbiz.7. or :aa-::o;S 
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.Although research 10 date has not pro\-en that v. I:~:ZSS phoce cse Zakses hsalt? pri?b!err.s 
such as cancer. braln tumors or Dy-A damage. researchers ar,d :k.e industr~ a g e s  :'rat rrore long- 
Term stud~es are needed 

Ths concern in EXIF litigation is exposure to radiation 5-021 E5IF. Radiatioz from El IF  
can be toxic if it is ionizing. i t l e ther  the non-ionizing radiation is also toxi: is [he scbjsct oI'1i12 
E51F controversj.. Thus far: EZIF cases ha\-e fallen under tosic tort iitigatior. '3eca;~se 2laint:ffs 
ha\-e cla~med that ELlF \va\-es are created b>- cellular phones and other proiluc~s. vi.-hich :an bs 
toxic and ultimatelj- cause ad\.erse health effects in people \x-no lix-e rear. or use. or \<.ark l i - i~h 
such products. 

Hen-el-er. an obstacle thar plaintiffs must 01-ercome In bringing ES,IF ian-suits is 
establishing causation: (1 ,I First. the>. must prove that exposure to radiation from electromag.et~c 
fields exists; 112 I Secondl?.: the>. must establish that ?XpOslJrC to the defendant's E l I F  generating 
product \<.as the proximate causs ofthe injur?.; and ,311 Finall>-, :he plairxiffs mast demonstrats 3) 
medical e~~ idence  or espen testimon>. that the defendant's product n.as a substan:izl ~cnrributing 
factor in their injurj-. 

ELIF if-orkers Compensation Claims 

El,IF-related m.orkers compensation cases usually arise \vhen a part>- alleges that hs she 
has suffered some personal harm or injurj.: due to occupational exposure to ESIFs. Pilisuk \-. 

Seattle Cit\- Light Compant is one of the most notable ESIF-related u-orkers compensation 
Zases. Pilisuk v. Seattle Gin. L i ~ h t  Companv: S o .  921205 1 (I17ash. Bd. Lndus. Lqs. A4pp. ! 991) 
In this case. the Tl'ashington State 11-orkers Compensation Appeals Board upheld an earlier s a t ?  
agent>- decision. n.hich ruled that ELF5 did not cause a Seattis Citj. Lizht v-orker's leukemia. 

The la\\-suit \\.as originall?. filed in 199 1 b>. the \\-idon- of the deceased 1%-orker. Robert2 
Pilisuk. a utilitj. cable splicer and maintenance electrician n-ho n-orked for the Seattle Cit?. Lig3r 
Cornpan?. for nearl>. seven >-ears. She claimed that she n-as entitled ro lvorker's compsnsation 
benefits on behalf of her husband alleging that he died from leukemia caused bj. his exposure r2 

high 1e\-els of EMF ..produced by the electric currents around poll-er lines and substations n.hsrs 
he xx-orked." 

The judge ruled that "51r. Pilisuk's leukemia \\-as not zaturally and proximately caused 
b;: his exposure to EZlFs during the course of h s  emplo?ment at Seattle Cir\- Lighr." He added 
thar "n-hile rhs theor>- that EZfF promotes or co-promotes l e~kemia  is ~lausible ,  it is not 
probab!~." The judge further stated that even if one assumes "thar E51Fs are capable of acrins as 
a promoter, it is impossible to conclude that the exposure naturally and proximatel>- caused l I r .  
Pilisuk's leukemia." The judge concluded tha: "the preponaeran~e of el-idence suggests that 
EZfF is neither an initiator nor a promorer of leukemia." The 1.i-idon-'s Fdnher petirion for re\-ien 

-. 
itsas dismissed bj- the s:ate's Board of lndusr~a ' :  Lnsurance .appeal. i ne Board .qheld the 
jildgs's dscision. 
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This ruling is consistent x\-ith similar la~i.suir outzomes and i t  rsflects the s:a:e of:i-,z 
science. that there is no proven cause-a~d-=ffecr rzlationship bmi-een E l IF  and hsal::? effects 

In the case of Holbrook and Department of Transponatior,. :he L-.S. Departm=cr of Labgr 
Emplo~.ees Compensation &Appeal Board found that :he \\-eight ofrhe el-idtnce failed :o sstabl:sh 
;hat appellant's bilateral cataract condition \\-as causall>- related to exposure to r.c?n-:onizing 
radiation in the course of his federal emplo~ment .  Holbrook and De~artmec; of Trznsportatior,. 
199" E C . U  LEXIS 3443. i l l e r e  there exists opposing medical reports of 1-irtuali>- equal xi-ei2fi.r 
and rationale. and the case is referred to an impartial medical specialist for the purpose of 

. - 

resolving the conflict, the opinion of such specialist, if sufficiently \\-ell rationaliztd and based 
upon a proper factual background, must be gi\-en special 1s-eight and is sufficienr to resolve  he 
conflict in medical opinion on ths issue of causal relationshp. 

Personal Lniurx- Cases In\-011-ing Elsctronic Products and EhIFs 

h the case of l - au~h te r s  1-. Consolidated Edison Cornpan\. of Sex\- 1-ork. Shrlej-  llararlo 
alleged that EMF from a transformer under the floor in her hlanhartan office building caused her 
o\-arian? colon and breast cancers. In -April 199': Se\v York Supreme Coun Judge .Alice 
Schlesinger decided that: after re\.ie\i-ins expert medical testimonj- offered b>. Con Edison, the 
plaintiffs \\-ere "unable to raise an issue of fact m-ith respect to their claim that electr~ma~metic 
fields n-ere a proximate cause of the cancers in Shirle). _\larano."' 

In the cass of Bendure 1.. Kustom Sirmals Inc.: the plaintiff, a police officer, alleged tha: 
exposure to EMFs from a hand-held traffic radar gun, manufactured b ~ -  the defendants had 
caused his non-Hodgluns l>mphoma. Bendure \.. Kustom Simals Lnc., Ci\.. S o .  C9111-3S.An- 
( 3 . D .  Cal. Jan. 20 1993). Plaintifrs att0rnej.s "relied on animal and test-tube s ~ . d i e s  to tn. to 
con\-ince the jury that Bendure's llmphoma \vas radar-related." E 1 . e ~  though expert evidsnce 
\vas used to help the court in comparing the fiequenc>- of cancer found in police officers I\-ho 
used radar ds~ices :  as opposed to the 5equenc~-  of cancer in those x+vho did not. a Calirbrnia jurl- 
unanirnousl>- found for the defendants. The jury did not belie\-e the plaintiffs injcrj  n.as zau js i  
b>. exposure to E l E s  from radar +ns manufactured by the defendant. 

On Februarl- 2': 1995, Cook County Circuit Court Judge hlargaret Stanton 1,IcBnde 
dismissed a class action suit filed b>- Harold Blesj- and five other police officers sufferir.g fiorr, 
cancer seekin2 medical mo~lltoring of police radar equipmmt Esers. Blesx- 1-. Kustom Simals 
k. 

5 
. . 

Csnrra! to Con Eciiian's sx-~dsnt lzp-  submss:szs ..i-as an zfEia-.-l; b:: Dar1.t-lr. R ia 'xrrks .  \ I D . .  Pt D.  Dr 
. . 

La ' Ja>dr  :oid rhs :our! that cf:h- n.Jrne;ous j r ~ d i e s  or. EXIF< and :zr.:zr. 3rd-: oze 2:s:;s-d i ?~sj :b:?  :s.a::o~l:h:; 
nap--'" 

. . 
'-,.:.-,E EXIFs and ovarian :axe: and tha: o c s  fo.~nd "PO rslarlcn a p p a r a r  ?rr.i--sr. ?x-.j;;-e zn: a :seas ."  Csn  
Edlson -,.\-as also scpporrz2 LZ i;s marion b;i ari a m x s  b;ief filed 5; fa: .i t iaznc Lsgz: Fsun3a::dn. a.h::k 5salr 1: 

- .  
&?:h i<-i:h f i e  Z-net: srar: ci s:icnr:r:; co~.i-:sdg: regaid?;? E l I F s  an? Lac:-: a i d  sko, .~ ;.d :hers i j  2 ":a:l; sf an:. 
:on:ius:ve s:::r.ilfic svi2:n:xo~~ir ;x '1g 5 s  ?.l.o." In i r j  ~ p ~ ~ j i ~ n n  :o Ccn Ed:soz's rro:on far s - r x q  

- 
]::dyrer.r. the \ l a ram rsr i ts  offered an afE;iai-it k s r  0c: l ;~"o~d :s.:sr.- azd  I-I:a::h r i ? .m~i~ar :c r r :  T~s:>z~,-i 
i:,kmrio;: SFs::alist \!arljz HEgkss -.\-horr. JxAg: S;Eeslnner ;b?id .x;sa!:c2e -;. , ;.. - -  i , , L . L L .  ?~.-..i- "- .C 2:: ~ S Z ? ?  - 
of ~ A ~ ~ : ; ~ !  3; s--= ,,-nx:: - ; : za~~? .  
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\I-idespread Gars ;ha: cellphon=.s could increase the risk of3rain zancer &sari ::I !an..ial 
; 993 n-h=n Dax-id R e ~ n a r d ?  \\ hosi? \r.~fe talked on a csll?l?on? "ail ths tirn2" and :!si13s=<csrLtl> 

. <  . died ofbrain cancer. appeared or, - 'Larr~- 32ng Lix-2" and told viex~-srs he \\-as ss1;:g t:.i= c:i:3ni.x;. 
indust?. on the ground that i~ n-as responsible for his \I-ife's ilinsss. Re\nard \ .  \TC 
Corporation. .Tuds= Ralph If-. Sirrunoris Jr. frarr the U.S. Disrri:; in Taxpa. Flaridd d:smisssd 
r k  lan.suit fi!ed a g a i ~ s t  S T C  Corp. and GTE llobilnet, the ur.i? a iGTE  ha^ pro\-id=J Susan 
Elien Rqnard  ni th  the csllular senice.  becaxs  of a lack of scie2:ific or ;xsdi:zl r ? s?ac :~  in10 

the issut. 

Dcbra \f7righr. an Arizona-based manager for Bell .Atian:;c llobil?. ri!ed a persona: in!cr>- 
lzn-suit in state court in Chicago claiming thar portable cellular phones producsd b >  Ifotoroia. 
lnc. causcd or agt-ax-ated her brain tumor. 11-right 1.. lfotorola. LIC. lfotorola u s  also chargsl= 
n-ith failure to test its phones for safer>- or to \\.am uszrs of health risks: and of conspiring ..\-irn 
other parties to deceil-e !he public about the hsalth risks posed b>- csllular phon=s. Thi? o:hsr 
partics named in the suit n.c'r: the Csllular Telecornmunicarions Industr~. .Association (CTI.1 I .  

Dr. George Carlo of CTI-A's Scientific -Ad\ isor?. Group on \17ireless Technolog?. Ron T ? s x n .  
CTLI \-ice President for Public -Affairs and Communications. and Cario's ~onsc1;ing conlpan!.. 
Heait!: and Enviro:lrnentai Sciences Group Ltd. 

h 1996, Cook Couniy Circuir Court Judge Padd:. H. IfcXamara dismisssd Dr. G=or?e 
Carlo and his Li-ashineton. - DC research firm Health and En\-iron~enrai Sciences Group from ths 
suit for failure of piaintiffto allege an>- proximate cause bent.een :heir azts and \i-ri&,t's 
damages. 

In the case of Bnrnan v. l lo~oro la .  Inc.. Dr. Rinma-m. a physician. died allegedl~ of 
brain cancer due to estensi~-2 cellular telephone usage. -I suit b>- his estate \\.as 5rst filsd in 1995 
in Tarrant Count>- District Court alleging that \lororola. h e . ,  \TC US.4, Inc.. General E 1 ~ : r i c  
Co. and Ericsson Lnc. ne~ligentlh. designed celiular telephone products. The silit alsa aiieged :hat 
Rittmann ussd "dtfcctivel>. designed and manufacrured" cellular phones bet\\-een 193s and his 
death in 1994. It \vas held that the claim is preempted bj-  the Communizatior,s --let of  : 331 acd 
the T?l?communications Acr of 1996 and thar sIate regulation of =l;.ctronic products t-:;it ?mi: 
eiec;romagr,eric energ-  is also preempted under 1 995 '5 Eicctroni2 Products Radiatior C~.n:rol 
.Act. 

In 1-erb I-. 3Iotorola. Inc.. cellular phone uscrj brought a :lass action suit 2gd::1s: ~.a-ioxs 
cellular phone manufacturers. including Xlotorola. \-crb \-. \lotoro!a. Lnc.. 6-2 S . E . 3 J  125-  (Il!. 
Dist. Ct. - 1 p ~ .  1996). The plaintiffs c l a i m d  that their ceilular p h o n ~ s  should ha\-? ~ Z S R  
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accompanied bj. x\-amings that ass  of the phones ma:- cause ar, iccreased healri7 risk. !II ziiditii?~. 
plaintiffs allsged rhat ths dssign of ce:lillar phones causes an increase in nealtk. 11sks to th? 
plaintiffs under claims of =.arrant:- of 5mess. negligence. stncr liabilit?.. consumer f~aud ,  and 
decepti\-e trade practices. The trial :our dismissed the class action and ke:d !ha: t k  subjxc; 
matter of the plaintiffs' action n.as preempred bj- federal lax\-. The cour? a:so r i 2 6  :hat ths 
plaintiffs did not al!e,oe a compensabls in!urj-. The plaintiffi appealed. 

The Illinois Appeliate Court partially affirmed. The court ruled that re~ulztions c7f 11'15 

FCC did not preempt state action asainst rhe manufacturers, as r ~ l e d  by the ma! x u n  It found. 
however. rhat "the FD.4 does preempt a slate's po\\.er ox-er the issues in the case . .  because the 
FD-4 directl:. regulates electronic products that emit radiation ~.x.ith regard to public health." T k  
CoLirt foilnd that the Electronic Product Radiation Control .Act authorized ths FD.A to "...  

prescribe performance standards for electronic products to control the emission of radiation f i a n  
such products. if it determines that such standards are necessarj- for the prorection of pcblic . . health and sakt:. .... It found that under the Product Radiation Contro; .Acr "no state shaJ ha.,.? 
the authontj- to act in conflict x\.ith that prescribed standard" once a FD-4 standard is in placc. 

The court also ruled rhat the plaintiffs' future personal injur\- and damages zlaim 
"constitu~e conjecture and speculation." The court noted that the plaintiffs failed to plead 
specific facts and that an?. of the plaintiffs maj- "ha\-e discontinued the frequencj- of the use of 
their cellular telephones: or that the telephones ha\-e diminished in \-alue." The co1lr-t conc!uded 
that plaintiffs' complaint failed to stars a cause of action "because plaintiffs' claims ars all based 

. . 
upon mere theoretical possibilities of in!uq. and or damages. 

The case of Te~vman  v. Slotorola. Lnc, gained national headlines becauss man>- x-iexx.sd 
the decision bj- the court as a major setback for future plaintiffs xx-ho n-ant to b rkg  laxvsuits 
against the cellular phone industr?-. Sex\-man v. hlotorola. Inc., 21 8 F. Supp. 2d -93 ('3. Sld. 
20Q2). Specificallj.. the S e x ~ m a n  decision is crippling for those plaintiffs xx+o ~ o u l d  allege thzt 
their cellular phones caused their brain cancer or other health defects. 

In 2Q00, Dr. Chnstopher Senman  filed a lz~vsuit in a lIarj.land feceral cocrt agains? rhs 
cellular phone companq- llotorola. Inc., and numerous other defendants claimir,~ tha: the 
llotorola cellular phone he had used \\-as the cause of his cancerous brain tumor. Spscificai1~-. 
Dr. Sex\-man alleged in his complaint that the cause of his cancer \\-as his cell phone use bet;.. 
1992 and 199s. 

\lost of the court's opinion focuszs not so much on the subs~ance of his claim. but in 
dismissing the claims against man:. of the dsfendants. The c o u r  m-ll=d tha; man>- of :he 
defendacts had no comection to ths purchase of the plaintiffs :e!iular ?ken=. or ..\-ert too far 
clox.n the causal chain. 

\loreo\-er. one of the r e a s o ~ s  that the lox\-er court in Sexxman r~;:ed against the piainri? 
\\.as because the judge n-ould not admit 2otential scientific ex-idence i n x  the rrial offered b?. r:7? 
plaintiff about an alleged ! i d -  be&\-een plaintifys cellular phone and :?is cancer. 
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Conclusion 

LnIbrtunatel>.. due to the present state of scientific ho\x-isdpoe on EJfFs: p:ain:iffs ..<:ii - . .  continze to iose these cases unless new scientific studies deiin1r::-el?- liii EILF ezpi?surc ro 
ad\-erse health risks or injurv, possibl!. \\-hen the Ii70rld Heai:h 0rganiza:ion rel2ases :t= :ilai 
results of i ~ s  IXTERPHO\T srod). in ZC~l!. 

Since the non-thermal risks o fRF  radiation cannot be pro\-en, the Inrermec compil:er cx 
. . 

on!?. be evaluated on its thermal risk and its RF emissions based on S - R .  -4s nored pre\.132s!>-. 
the Intennec computer model in question tested at a le\-el of 0.520 n- kg a; its peak. Tor  mi!- ;s 
this \i-ell belo\\. the limit imposed b?- the FCC: but it is below the level emitted b>- most cel: 
phones. Enclosed are ranlungs ofthe ten (10) cell phones with the nighest and !on-251 S.4R 
levels available in the L-nited States. The highest lex-ei cell phoncs range from : .19 n- kz - ta 1.6 
U- ke.  - The lo\vesr level phones range from 0.13 '\XL kg to 0.436 Ti -  kg. 1xsr belo-.I.- :he high~st 
ratins for the Lntsrmec computer. 

If -\CRE \i-ishes to independenti>- test the Intermec computer's S-IR lei-ell \i.e ha\-= 
receil-ed one estimate from PCTest Engineering Laboratory, h ~ c .  in the amount of appro.iirna:sl>- 
SZS.rJClQ. That amount estimates a testing period of fix-e ( 5 ' )  da>.s at S5,OOO per da?-. Th2 testing 
time and cost ma? be greater or smaller depending on rhe exact specifications of the h teme:  
computer and the specific tqpe of testing. This test \vill not establish an?. causal relatio~shi?. 
onl?. l-erif?. or contradict the S.lR previousl?- found b>- the other laborator>.. 

Based on the scientific el-idence currently a\-ailable, the htermec computer emirs a x-er). 
!ox{- 1s-el of RF radiation and there is no conclusi\.e scientific e\-idence ofcausall?- rslated l-.ezlth 
risks to ACRE members. 

1-FO ctc 
Enclosures 
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